Bluffdale City, a Utah Municipal Corporation v. Taylor Smith, an individual; and Wallingford Development, Inc., a Utah Corporation : Brief of Appellee by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
2005
Bluffdale City, a Utah Municipal Corporation v.
Taylor Smith, an individual; and Wallingford
Development, Inc., a Utah Corporation : Brief of
Appellee
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
David K. Smith; Attorneys for Defendants/Appellants.
Dale F. Gardiner; Craig R. Kleinman; Parry, Anderson and Gardiner; Attorneys for Plaintiff/
Appellee.
This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellee, Bluffdale City v. Smith, No. 20051020 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/6128
IN THE UTAH COURT OF APPEALS 




TAYLOR SMITH, an individual; and 
WALLINGFORD DEVELOPMENT, 
INC., a Utah Corporation 
Defendants/Appellants. 
Utah Court of Appeals Case No. 
20051020 
Third District Case No. 
Civil No. 040914276 
BRIEF OF APPELLEE 
Appeal from the Judgment of the Third Judicial District Court, 
Salt Lake County, State of Utah, Honorable Judith S. H. Atherton 
Attorneys for Defendants/Appellants 
David K. Smith 
6925 Union Park Center, Suite 600 
Midvale, Utah 84047 
Telephone: (801)566-3373 
Facsimile: (801)566-8763 
Attorneys for Plaintiff/Appellee 
Dale F.Gardiner (#1147) 
Craig R. Kleinman (#8451) 
PARRY ANDERSON & GARDINER 
60 East South Temple, Suite 1200 
Salt Lake City, Utah 84111 
Telephone: (801)521-3434 
Facsimile: (801) 521-3484 
FILED 
U T A H APPELLATE COURTS 
MAY 3 0 2006 
IN THE UTAH COURT OF APPEALS 




TAYLOR SMITH, an individual; and 
WALLINGFORD DEVELOPMENT, 
INC., a Utah Corporation 
Defendants/ Appellants. 
Utah Court of Appeals Case No. 
20051020 
Third District Case No. 
Civil No. 040914276 
BRIEF OF APPELLEE 
Appeal from the Judgment of the Third Judicial District Court, 
Salt Lake County, State of Utah, Honorable Judith S. H. Atherton 
Attorneys for Defendants/Appellants 
David K. Smith 
6925 Union Park Center, Suite 600 
Midvale, Utah 84047 
Telephone: (801) 566-3373 
Facsimile: (801)566-8763 
Attorneys for Plaintiff/Appellee 
Dale F.Gardiner (#1147) 
Craig R.Kleinman (#8451) 
PARRY ANDERSON & GARDINER 
60 East South Temple, Suite 1200 
Salt Lake City, Utah 84111 
Telephone: (801)521-3434 
Facsimile: (801)521-3484 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES iii 
I. STATEMENT OF JURISDICTION 1 
II. ISSUES PRESENTED FOR REVIEW 1 
III. DETERMINATIVE RULES 2 
IV. STATEMENT OF THE CASE 3 
A. Nature of the Case - Course of Proceedings - Lower Court Disposition 3 
B. Statement of Facts Relevant to the Issues Presented for Review 4 
1. Relevant Facts the Trial Court Admitted Pursuant to Utah R. Civ. P. 
7(c)(3)(A) & (B) 4 
2. Relevant Facts Admitted by Defendants in Their Pleadings 5 
V. SUMMARY OF ARGUMENTS 7 
VI. APPELLEE'S ARGUMENT 8 
A. The Trial Court Appropriately Granted Summary Judgment on 
Bluffdale's Breach of Contract Claim 8 
1. The Trial Court Appropriately Held that Defendants Failed to 
Controvert Bluffdale's Statement of Undisputed Facts and Admitted 
Such Facts for Purposes of Summary Judgment 8 
2. Bluffdale is Entitled to Judgment as a Matter of Law on its Breach of 
Contract Claim Against Both Wallingford Development, Inc., and S. 
Taylor Smith, Individually, Based on Admitted Facts 11 
B. This Court May Affirm the Trial Court's Grant of Summary Judgment 
Pursuant to Role 56(c) on the Alternate Ground of Unjust Enrichment.. 12 
1. Defendants Have Admitted All the Material Facts Necessary to 
Support Bluffdale's Claim for Unjust Enrichment 13 
2. Defendants Have No Valid Defense to Bluffdale's Unjust 
Enrichment Claim 14 
VII. CONCLUSION 16 
ii 
ADDENDUM 
, \ mended Complaint Addendum 1 
Answer to Complaint 
Affidavit of Shane Jones, with Exhibits Yddendum 3 
Affidavit of Brent Bluth, w Hli PAIIIII K Add**. . • 
Memorandum Decision and Order Dated September 30, 2005 Addendum 5 
I Altl I l"l' ,llll|lll"! IMTIKS 
Cases: 
Anderson , , . ,c. 
Bair v Axiom Design I /..('.. 2nH * 1 JO. 20 p. 3d 3<Sc^  
Bailey \. o.u'u/•,.„• 12 
Fennel! v. Green. 2<)<H I 1 App 29!. ; / P.3d 331- 10 
Gary Porter (ur - d P.3u 3 ,^ iw 
Groberg v. Housing Opportunities, Inc.. 2uu3 i i \pp 67, 68 P.3d l •;:. * . . . n 
m - / , - 90 (Utah 1980) 
Lovendahh. Jordan Sch. DISL, luul \ i 130, 63 P.3d 705 
t/ft l/' • • ' • - I \v\\ 327, 12UP.3J34 13 
Orton v. Carter, 970 P.2d 1254 (Utah 1998) 12 
Rules: 
Utah R. Civ. P. 7(c)(3)(A) 
"V-ifUM,
 j i ". X. 9. 10 
Utah K. u \ , P MHL} 2 
iii 
I. STATEMENT OF JURISDICTION. 
This is an appeal from a final judgment of the Third Judicial District Court in and for 
Salt Lake County, State of Utah. The Utah Supreme Court has jurisdiction to hear an appeal 
of a final decision entered under Utah Code Ann. § 78-2-2(3)(j). This appeal is subject to 
transfer by the Supreme Court to this Court pursuant to Utah Code Ann. § 78-2-2(4). The 
Supreme Court transferred this appeal to this Court by Order dated November 10,2005. This 
Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3(2)(j). 
II. ISSUE PRESENTED ON APPEAL. 
Issue: Whether the trial court appropriately granted summary judgment in favor of 
Bluffdale and against Defendants. 
Standard of Appellate Review. A motion for summary judgment should be granted 
only when no genuine issues of material fact exist and the moving party is entitled to 
judgment as a matter of law. See Lovendahl v. Jordan School Dist, 2002 UT 130, ^  13, 53 
P.3d 705. The foregoing rule does not preclude summary judgment simply whenever some 
fact remains in dispute, but only when a material fact is genuinely controverted. See Heglar 
Ranch, Inc., Stillman, 619 P.2d 1390, 1391 (Utah 1980). In reviewing a grant of summary 
judgment, this Court views all facts and reasonable inferences drawn therefrom in the light 
most favorable to the nonmoving party. See Lovendahl, 2002 UT 130, f 13. 
The trial court has discretion in requiring compliance with the requirements of Rule 
7(c)(3)(B). See Anderson Dev. Co.,L.C.v. 7bZ>/oy,2005UT36,1J2l n.3, 116P.3d323, 331 
n.3. The trial court has discretion to grant a motion for summary judgment on the basis of 
non-compliance with Rule 7(c)(3)(B). See id. This Court reviews the trial court's decision 
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to admit the moving party's facts for purposes of summary judgment under an abuse of 
discretion standard. See id. 
III. DETERMINATIVE RULES. 
The following Rules of Civil Procedure are determinative of the issues on appeal: 
Rule 7(c)(3)(A) A memorandum supporting a motion for summary judgment 
shall contain a statement of material facts as to which the moving party 
contends no genuine issue exists. Each fact shall be separately stated and 
numbered and supported by citation to relevant materials, such as affidavits or 
discovery materials. Each fact set forth in the moving party's memorandum 
is deemed admitted for the purpose of summary judgment unless controverted 
by the responding party. 
Rule 7(c)(3)(B) A memorandum opposing a motion for summary judgment 
shall contain a verbatim restatement of each of the moving party's facts that 
is controverted, and may contain a separate statement of additional facts in 
dispute. For each of the moving party's facts that is controverted, the opposing 
party shall provide an explanation of the grounds for any dispute, supported by 
citation to relevant materials, such as affidavits or discovery materials. For 
any additional facts set forth in the opposing memorandum, each fact shall be 
separately stated and numbered and supported by citation to supporting 
materials, such as affidavits or discovery materials. 
Rule 56(c) Motion and proceedings thereon. The motion, memoranda and 
affidavits shall be in accordance with Rule 7. The judgment sought shall be 
rendered if the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. A summary judgment, interlocutory in character, 
maybe rendered on the issue of liability alone although there is a genuine issue 
as to the amount of damages. 
Rule 56(e) Form of affidavits; further testimony; defense required. 
Supporting and opposing affidavits shall be made on personal knowledge, 
shall set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts thereof referred to in 
an affidavit shall be attached thereto or served therewith. The court may 
permit affidavits to be supplemented or opposed by depositions, answers to 
interrogatories, or further affidavits. When a motion for summary judgment 
is made and supported as provided in this rule, an adverse party may not rest 
upon the mere allegations or denials of the pleadings, but the response, by 
affidavits or as otherwise provided in this rule, must set forth specific facts 
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showing that there is a genuine issue for trial. Summary judgment, if 
appropriate, shall be entered against a party failing to file such a response. 
IV. STATEMENT OF THE CASE. 
A. Nature of the Case - Course of Proceedings - Lower Court Disposition. 
Bluffdale filed its Complaint in the Third Judicial District Court in and for Salt Lake 
County, State of Utah, on July 9, 2004, Civil No. 040914276. [R. 1-7]. Bluffdale 
subsequently filed an Amended Complaint (attached as Addendum 1) on July 27,2004. [R. 
10-16]. Bluffdale asserted claims for breach of contract, promissory estoppel, and unjust 
enrichment against S. Taylor Smith and his company, Wallingford Development, Inc. 
(collectively, "Defendants"), for unpaid water bills. Id. Defendants' Answer to Complaint 
is attached as Addendum 2. 
Bluffdale filed Bluffdale City's Motion for Summary Judgment, together with 
Bluffdale City's Memorandum in Support [of] Motion for Summary Judgment (Defendants' 
Attachment D), the Affidavit of Shane Jones (attached as Addendum 3), and the Affidavit 
of Brent Bluth (attached as Addendum 4) on April 29,2005. [R. 37-81.] Defendants served 
a Reply to Motion for Summary Judgment, together with the Affidavit of Taylor Smith in 
Opposition to Defendants' Motion for Summary Judgment ("Smith Aff.," Defendants' 
Attachment E) on May 17, 2005. [R. 110-120.] 
The trial court granted Bluffdale's motion in a Memorandum Decision and Order (the 
"Order") dated September 30,2005 [R. 200-202], attached hereto as Addendum 5. The Final 
Judgment Against Defendants Taylor Smith and Wallingford Development, Inc., was entered 
on November 7, 2005. [R. 206 (Defendants' Attachment A).] 
Defendants filed their Notice of Appeal on November 7, 2005. [R. 209-211.] 
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B. Statement of the Facts Relevant to the Issues Presented for Review. 
1. Relevant Facts the Trial Court Admitted Pursuant to Utah R. Civ. 
P. 7(c)(3)(A) & (B). 
1. Bluffdale is a Utah municipal corporation which provides water services for 
its residents. [R. 11 (Amended Complaint at ^ 3) and R. 18 (Answer to Complaint f^ 2).] 
2. In approximately July, 1999, Defendant Taylor Smith, on behalf of himself and 
his company, Defendant Wallingford Development,l requested water service from Bluffdale. 
[R. 50 (Affidavit of Shane Jones at 1f 5).] 
3. The Declaration of Protective Covenants for Heritage Industrial Park, the 
development which received the water service which is the subject of this matter, states that 
the Owner is to provide irrigation for all planting areas and landscaping including City 
parkstrips of the commercial site. [R. 50, 54 (Jones Aff. at ^ 9, Exhibit B).]]2 
4. Bluffdale agreed to provide water services to Defendants. [R. 50 (Jones Aff. 
at 1f 6).] 
5. Bluffdale expected to be paid for the water services it provided to Defendants. 
[R. 50 (Jones Aff. at f 7).] 
6. Bluffdale sent water bills to Defendants but they were not paid. [R. 57 
(Affidavit of Brent Bluth at % 8).] 
1
 Wallingford is an expired Utah corporation of which S. Taylor Smith is the 
President and sole Director. 
2
 Bluffdale has never alleged that there is a written contract between Defendants and 
Bluffdale for the provision of water services. Bluffdale has alleged that Defendants are 
obligated to pay for the water services based upon the oral agreement between Bluffdale and 
Defendants to provide water services to Defendants and the Protective Covenants, which 
require Defendants to irrigate city park strips. 
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7. Defendants agreed to pay for the water services and they did not pay for the 
water services. [R. 50 (Jones Aff at If 8); R. 57 (Bluth Aff. at 1f 9).] 
8. On September 9, 1999, Bluffdale City Engineer, Shane Jones sent a letter to 
Defendant Taylor Smith memorializing the agreement that Taylor Smith, "as the developer 
will be responsible to pay for the water that is used until each lot has its own irrigation 
system and the system serving the complete development can be abandoned." [R. 50 (Jones 
Aff. at HI 0).] 
9. Alternatively, Defendants knew that Bluffdale expected to be paid for the water 
services it provided to Defendants. [R. 51 (Jones Aff. at ^ 11).] 
10. Bluffdale relied upon the fact that Defendants would pay for the water services 
they received. [R. 51 (Jones Aff. at If 11); R. 57 (Bluth Aff. at % 11).] 
11. Bluffdale provided water services to Defendants from July 1,1999 to October 
2, 2001. [R. 11 (Amended Complaint at % 3); R. 18 (Answer to Complaint admitting this 
allegation at 1f 2); R. 57 (Bluth Aff. at If 12).] 
12. Despite receipt of several notices of delinquent payment, Defendants have 
refused to pay for the water services they received from Bluffdale. [R. 11 (Amended 
Complaint at ]f 7); R. 18 (Answer to Complaint f 6); R. 57 (Bluth Aff. at 1f 13).] 
13. Defendants have incurred water services charges in the sum of $11,997.05 for 
water services provided by Bluffdale. [R. 58 (Bluth Aff. at ^ 15).] 
2. Relevant Facts Admitted by Defendants in Their Pleadings. 
14. In its Complaint, Bluffdale seeks to recover from Defendants, jointly and 
severally, moneys owed caused by Defendants' failure to pay for municipal water services 
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delivered to Defendants by Bluffdale. [R.10-11 (Amended Complaint, 1(1); R. 18 (Answer 
to Complaint, ^ 2)] 
15. Defendant Wallingford Development, Inc., and SK Development, Inc., were 
the owners of Heritage Industrial Park, and joint signators on certain Restrictive Covenants. 
[R. 118 (Smith Aff., If 10), Defendants' Attachment G, pp.1 & 13.] 
16. The Restrictive Covenants require "individual" owners to take responsibility 
for "the park strips owned by them or in front of their properties." [See R. 118 (Smith Aff., 
f 9, emphasis added), Defendants' Attachment G, p. 28.3] 
17. Water was provided to the park strips in question. [R. 117 (Smith Aff., f^ 4).] 
18. Despite receipt of several notices of delinquent payment, Defendants have 
refused to pay for the water services they have received from Bluffdale. [R. 11 (Amended 
Complaint, f 7); R. 18 (Answer to Complaint, Tf 6), R. 117 (Smith Aff., fflj 5, 7).] 
19. Defendants have incurred approximately $10,241.71 in water fees and late 
charges from Bluffdale but have refused to pay for the same. [R. 12 (Amended Complaint, 
T| 9), R. 18 (Answer to Complaint, ^ 6).] 
20. Bluffdale has sent Defendants several statements which include the amount due 
plus additional interest. [R. 12 (Amended Complaint, f 10), R. 18 (Answer to Complaint, 
116).] 
21. Bluffdale has made several unsuccessful attempts to collect the unpaid balance. 
[R. 12 (Amended Complaint, f 13), R. 18 (Answer to Complaint, ^ 6).] 
3
 In fact, the Restrictive Covenants specifically state that "[i]t is the responsibility of 
the individual Owner to provide irrigation for all planting areas, all landscaping including 
City parkstrips of its Commercial Site." [Defendants' Attachment G, p. 28, emphasis added.] 
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22. Mr. Smith has not paid any invoices nor the late penalty fees. [R. 12 (Amended 
Complaint, f^ 11), R. 18 (Answer to Complaint, ^ 6).] 
23. Wallingford has not paid any invoices nor the late penalty fees. [R. 12 
(Amended Complaint, f 12), R. 18 (Answer to Complaint, % 6).] 
V. SUMMARY OF ARGUMENTS 
The trial court appropriately granted summary judgment against Defendants on 
Bluffdale's breach of contract claim for failure to comply with Rule 7(c)(3)(B). Rule 
7(c)(3)(B) requires that a memorandum opposing a motion for summary judgment contain 
a verbatim restatement of each of the moving party's facts that is controverted, and that for 
each controverted fact, the opposing party provide an explanation of the grounds for any 
dispute, supported by citation to relevant materials. Rule 7(c)(3)(A), Utah Rules of Civil 
Procedure provides that "[e]ach fact set forth in the moving party's memorandum is deemed 
admitted for the purpose of summary judgment unless controverted by the responding party." 
The trial court, acting within its discretion, held that Defendants failed to controvert 
Bluffdale's statement of facts in accordance with the requirements of Rule 7(c)(3)(B). 
Accordingly, the trial court admitted Bluffdale's facts pursuant to Rule 7(c)(3)(A). These 
undisputed material facts support Bluffdale's breach of contract claim against both 
Wallingford Development, Inc., and S. Taylor Smith, individually. Bluffdale is entitled to 
judgment as a matter of law and this Court should affirm summary judgment on Bluffdale's 
breach of contract claim pursuant to Rule 56(c). 
In the event this Court finds that summary judgment is inappropriate on Bluffdale's 
contract claim, the Court may still affirm summary judgment on the alternate grounds of 
unjust enrichment. The Defendants have admitted all material facts necessary to support this 
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claim. Defendants received water services from Bluffdale, Defendants knew they were 
receiving water services, and Defendants knew Bluffdale expected to be paid for such water 
services. It would be unjust to allow Defendants to retain the benefit of the water services 
without paying for them. Furthermore, Defendants have failed to establish any valid defense 
to Bluffdale's unjust enrichment claim. Accordingly, this Court may affirm the trial court's 
grant of summary judgment on these alternate grounds. 
VI. ARGUMENT 
A. The Trial Court Appropriately Granted Summary Judgment on 
Bluffdale's Breach of Contract Claim. 
Summary judgment is appropriate when no genuine issues of material fact exist and 
the moving party is entitled to judgment as a matter of law. See Utah R. Civ. P. 56(c). In 
this matter, the trial court, acting within its discretion, found that Defendants had failed to 
controvert Bluffdale's statement of material facts as required by Rule 7(c)(3)(B), and that 
such facts should be admitted pursuant to Rule 7(c)(3)(A), Utah Rules of Civil Procedure. 
The trial court further determined that Bluffdale was entitled to judgment as a matter of law 
on the admitted facts. Accordingly, the trial court appropriately granted summary judgment 
on Bluffdale's breach of contract claim. 
1. The Trial Court Appropriately Held that Defendants Failed to 
Controvert Bluffdale's Statement of Undisputed Facts and Admitted 
Such Facts for Purposes of Summary Judgment. 
Rule 7(c)(3)(B), Utah Rules of Civil Procedure, states that "a memorandum opposing 
a motion for summary judgment shall contain a verbatim restatement of each of the moving 
party's facts that is controverted." For each fact that is controverted, the Rule requires that 
the opposing memorandum "provide an explanation of the grounds for any dispute, supported 
by citation to relevant materials, such as affidavits or discovery materials." The trial court 
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found that Defendants "failed to comply with these Rule 7 directives." [See R. 201 (Order, 
p.2).] 
Defendants argue that they "substantially complied" with the requirements of Rule 
7(c)(3)(B). However, even a cursory review of Defendants' Reply [Defendants' Attachment 
E] instantly reveals that Defendants made no effort whatsoever to comply with the plain 
language of the Rule. There is no verbatim restatement of any controverted fact, or even a 
reference to the separately numbered fact paragraphs set forth in Bluffdale's supporting 
memorandum. [Defendants' Attachment D.] Defendants' Reply fails to provide any cogent 
explanation of the grounds for any dispute, and fails to support any dispute with meaningful 
citations to relevant materials. While Defendants' Reply refers obliquely to the Smith Aff., 
the averments of the Smith Aff. do not correspond with the "Concise Statement of Facts."4 
The trial court appropriately held that Defendants failed to comply with Rule 7(c)(3)(B). 
As a consequence of Defendants' noncompliance with Rule 7(c)(3)(B), the trial court 
admitted Bluffdale' s statement of material facts pursuant to Rule 7(c)(3)(A), which provides 
that "each fact set forth in the moving party's memorandum is deemed admitted for the 
purpose of summary judgment unless controverted by the responding party." 
Trial courts have discretion in requiring compliance with Rule 7(c)(3)(B). See 
Anderson Dev. Co., L.C v. Tobias, 2005 UT 36, ^  21 n.3, 116 P.3d 323 (citing Gary Porter 
4
 On appeal, Defendants purport to rely on "responses to request for admission and 
verified responses to interrogatories." First, the "responses to request for admission" are 
actually denials of Defendants' Answer to Complaint. An adverse party may not rest upon 
the mere denials of his pleadings to withstand summary judgment. See Utah R. Civ. P. 
56(e). Second, Defendants failed to bring this "evidence" to the attention of the trial court 
on summary judgment and have failed to make it part of the record on appeal. This Court 
does not consider evidence that was not presented to the trial court or made part of the 
record on appeal. See Lovendahl v. Jordan Sch. Dist., 2002 UT 130, ^ 51, 63 P.3d 705. 
9 
Constr. v. Fox Constr., Inc., 2004 UT App 354, f 10, 101 P.3d 371).5 It is within the sound 
discretion of the trial court to grant a motion for summary judgment on the basis of 
noncompliance with Rule 7(c)(3)(B). See id.6 
Two cases decided under analogous provisions of former Rule 4-501(2)(B) of the 
Utah Rules of Judicial Administration are illustrative. In Lovendahl v. Jordan Sch. Dist., 
2002 UT 130, 63 P.3d 705, the Utah Supreme Court ruled that the trial court had properly 
admitted the moving party's facts because these facts were not "specifically controverted by 
the opposing party's statement." Id. at \ 50. 
Likewise, in Fennell v. Green, 2003 UT App 291, 77 P.3d 339, this Court held that 
the trial court had not "abused its discretion in requiring compliance with Rule 4-501" and 
thus ruling that the facts, as stated in the movant's papers, were "deemed admitted." Id. at 
f 9. In fact, this Court relied on the admitted facts from Fennell in addressing the remaining 
issues raised on appeal. See id. 
In this case, the trial court had discretion to require compliance with Rule 7(c)(3)(B), 
and discretion to admit the facts pursuant to Rule 7(c)(3)(A) on the basis of Defendants' 
noncompliance. Defendants have not argued on appeal that the trial court abused its 
discretion, but rather that there is precedent for this Court to accept their purported 
5
 Anderson and Porter were decided under former Rule 4-501(2)(B) of the Utah 
Rules of Judicial Administration. The procedural content of Rule 4-501(2)(B) is currently 
found in Rule 7(c)(3)(B) of the Utah Rules of Civil Procedure. See Gary Porter Constr. v. 
Fox Constr.f Inc., 2004 UT App 354, ^ 15, n.2, 101 P.3d 371. 
6
 In Porter, this Court questioned whether it was within a trial court's discretion to 
grant summary judgment on facts admitted pursuant to Rule 4-501(2)(B). See Porter, f 15, 
n.2. However, in Anderson, the Utah Supreme Court stated that the trial court had 
discretion to grant summary judgment for non-compliance with Rule 4-501 or to hear the 
motion on its merits. See Anderson, ^ 21, n.3. 
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"substantial compliance" with Rule 7(c)(3)(B). Defendants' argument misapprehends the law 
and the applicable standard of review. Absent a abuse of discretion, the trial court's decision 
must stand. 
2. Bluffdale is Entitled to Judgment as a Matter of Law on its Breach 
of Contract Claim Against Both Wallingford Development, Inc., and 
S. Taylor Smith, Individually, Based on the Admitted Facts. 
Rule 56(c) of the Utah Rules of Civil Procedure provides that summary judgment 
"shall be rendered if the pleadings, depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a matter of law." Where 
the trial court admitted Bluffdale's statement of facts, there is no genuine issue of material 
fact remaining for trial. Accordingly, this Court's inquiry is whether Bluffdale is entitled to 
judgment on its breach of contract claim as a matter of law. 
In order to establish a claim for breach of contract under Utah law, a plaintiff must 
prove the following: (1) a contract; (2) performance by the party seeking recovery; (3) breach 
of the contract by the other party; and (4) damages. See Bair v. Axiom Design, L.L. C., 2001 
UT 20, ^ 14, 20 P.3d 388. Each of these elements is met in the instant matter based on the 
facts admitted by the trial court. 
As set forth above, Bluffdale had an oral agreement7 with S. Taylor Smith, in behalf 
of his company Wallingford Development, Inc., and in behalf of himself, individually, to 
provide water services for the Defendants' benefit. Bluffdale has fully performed its 
obligations under this oral agreement by providing water services to Defendants. Defendants 
7
 Contrary to Defendants' assertions, Bluffdale has never claimed that there was a 
written agreement for water services. 
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have breached their obligations under the agreement by refusing to pay for the water services. 
Finally, Bluffdale has been damaged by Defendants' breach of the agreement in the sum of 
$10,241.71 in water fees and late charges. 
Bluffdale has established each of the required factual elements of Bluffdale's claim 
for breach of contract as alleged in the Amended Complaint, Bluffdale is entitled to 
judgment on this claim as a matter of law against both Defendants. This Court should affirm 
the trial court's grant of summary judgment. 
B. This Court May Affirm the Trial Court's Grant of Summary Judgment 
Pursuant to Rule 56(c) on the Alternate Ground of Unjust Enrichment. 
It is well settled that an appellate court may affirm the judgment appealed from if 
it is sustainable on any legal ground or theory apparent on the 
record, even though such ground or theory differs from that 
stated by the trial court to be the basis of its ruling or action, and 
this is true even though such ground or theory is not urged or 
argued on appeal by appellee, was not raised in the lower court, 
and was not considered or passed on by the lower court. 
Bailey v. Bayles, 2002 UT 58, K 10, 58 P.3d 1158. See also Orton v. Carter, 970 P.2d 1254 
(Utah 1998)("Generally, the appellate court may affirm the judgment where it is correct on 
any legal ground or theory disclosed by the record, regardless of the ground, reason, or theory 
adopted by the trial court.") 
In this case, the trial court granted judgment in favor of Bluffdale for breach of 
contract. [See R. 206-207 (Final Judgment Against Defendants Taylor Smith and Wallingford 
Development, Inc., \ 1, Defendants' Attachment A).] However, in the event this Court finds 
that summary judgment was not appropriate on that ground, this Court may still, in the 
interest of judicial economy, affirm summary judgment on the alternate ground of unjust 
12 
enrichment. Cf. Okelberry v. West Daniels Land Assoc, 2005 UT App. 327, If 11, 120 P.3d 
34 ("The goal of the 'affirm on any ground' rule is judicial economy.") 
1. Defendants Have Admitted All the Material Facts Necessary to 
Support Bluffdale's Claim for Unjust Enrichment 
In order to establish a claim for unjust enrichment under Utah law, a plaintiff must 
prove the following three elements: (1) a benefit was conferred on one person by another; 
(2) conferee must appreciate or have knowledge of the benefit; and (3) there must be 
acceptance or retention by the conferee of benefit under such circumstances as to make it 
inequitable for conferee to retain the benefit without payment of its value. See Groberg v. 
Housing Opportunities, Inc. 2003 UT App 67, <|[ 21,68 P.3d 1015. Defendants have admitted 
all material facts necessary to establish this claim. 
Bluffdale conferred a benefit upon Defendants. Defendants admit that they had an 
obligation under the Restrictive Covenants to irrigate the park strips in front of their 
property.8 It is immaterial that Bluffdale was not a party to the Restrictive Covenants. 
Defendants still had an obligation to irrigate the park strips and they needed to obtain water 
from someone. Defendants admit that Bluffdale supplied water to the park strips, which 
satisfied Defendants' obligation under the Restrictive Covenants. It is disingenuous for 
Defendants to argue that they received no benefit. 
Defendants had knowledge of the benefit conferred by Bluffdale. Taylor Smith 
admitted receiving the letter dated September 9, 1999, from Shane Jones [Defendants' 
Attachment F], which indicated that the City was delivering irrigation water to the park strips 
and that Bluffdale expected Defendants to pay for the water. Whether or not Defendants 
8
 The Restrictive Covenants require that Defendants irrigate park strips owned by 
Bluffdale, not just Defendants' property. 
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agreed with Mr. Jones's letter is immaterial to an analysis of unjust enrichment. What is 
relevant is that Defendants had knowledge of the benefit. 
It would be inequitable to allow Defendants to retain the benefit of the water services 
without paying for it. Defendants admit that Bluffdale expected to be paid for the water 
services. Mr. Jones's letter, which Defendants admit they received, makes that clear. 
Bluffdale sent numerous invoices to Defendants, which Defendants admit they received, but 
refused to pay. [See R. 61-70 (Exhibit B to Affidavit of Brent Bluth, Bluffdale's Addendum 
4);R. 117(SmithAff.,ffl|5,7.] 
Defendants incurred approximately $10,241.71 in water fees and late charges, which 
they refused to pay. [R. 12 (Amended Complaint, Tf 9), R. 18 (Answer to Complaint, ][ 6).] 
To permit Defendants to retain the benefit of Bluffdale's water services without 
compensating Bluffdale for those services would constitute an unconscionable and unjust 
enrichment of Defendants at Bluffdale's expense. 
Bluffdale has established all the requirements for its unjust enrichment claim and is 
entitled to judgment as a matter of law. This Court should affirm summary judgment on this 
alternate basis if it does not affirm the judgment on the ground stated by the trial court. 
2. Defendants Have No Valid Defense to Bluffdale's Unjust Enrichment 
Claim. 
Defendants have attempted to raise two legal defenses to Bluffdale's unjust 
enrichment claim. However, these purported defenses are unavailing. 
First, Defendants mistakenly argue that because Bluffdale owns the park strips, 
Defendants have no obligation to irrigate the park strips and therefore could not be unjustly 
enriched when Bluffdale supplied water to the park strips. This assertion ignores the plain 
14 
language of the Restrictive Covenants, which requires that each "individual owner" of 
property in the Heritage Industrial Park is to "provide irrigation for all planting areas, all 
landscaping including City parkstrips of its Commercial Site." (emphasis added). As set 
forth above, Defendants had an obligation to irrigate the park strips, even if they were owned 
by Bluffdale. Accordingly, this defense fails. 
Second, Defendants argue that there is a "global settlement" of Bluffdale's claims, 
rendering the claims "moot." The document upon which Defendants rely is entitled 
"Settlement Agreement and Mutual General Release of All Claims" (the "SK Settlement"), 
dated May 20, 2004. [Defendants' Attachment C] A simple reading of the SK Settlement 
instantly reveals that it is wholly irrelevant to Bluffdale's claims against Defendants. 
The SK Settlement specifically recites that it is between SK Development, 
Incorporated, and Bluffdale City. Neither S. Taylor Smith nor Wallingford Development, 
Inc., is a party to the SK Settlement. The SK Settlement further recites that it is made in 
settlement of certain Litigation commenced in the Third Judicial District Court for Salt Lake 
County, State of Utah, Civil No. 020401195. The Litigation is styled SK Development, Inc. 
v. Bluffdale City. Neither S. Taylor Smith nor Wallingford Development, Inc., is a party to 
the Litigation. 
The Litigation asserted various claims regarding a bondagreementbetween Bluffdale 
and SK Development, Incorporated, for the completion of improvements in the Heritage 
Industrial Park Subdivision. There is no evidence that S. Taylor Smith or Wallingford 
Development, Inc., was a party to the bond agreement. Further, Bluffdale's claims against 
Defendants do not arise out of improvements to the Heritage Industrial Park Subdivision. The 
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claims arise out of Defendants' failure to pay for municipal water services provided to 
Defendants by Bluffdale. 
Finally, the SK Settlement provides that "[i]t is the intent of the parties to fully and 
completely release each other from any and all claims in any way related to the Litigation as 
more fully described therein." See id. at \ 4 (emphasis added). By its plain language, the 
SK Settlement was never intended to settle any lawsuit other than the Litigation. In fact, the 
SK Settlement was entered into six weeks before Bluffdale even filed a complaint in this 
matter. The SK Settlement clearly had nothing to do with Bluffdale's claims against 
Defendants for an unpaid water bill. This defense must fail as a matter of law. 
VII. CONCLUSION 
Defendants failed to comply with Rule 7(c)(3)(B) of the Utah Rules of Civil 
Procedure. Exercising its discretion, the trial appropriately granted summary judgment on 
Bluffdale's breach of contract claim for such failure. This Court should affirm the trial court 
on this ground. In the alternative, Defendants have admitted all material facts supporting 
Bluffdale's claim for unjust enrichment and have established no valid defense to payment 
for the water they received from Bluffdale. Accordingly, this Court may also affirm 
summary judgment on this alternate ground. 
RESPECTFULLY SUBMITTED this S ° day of May, 2006. 
PARRY ANDERSON & GARDINER 
DACE GARDINER 
CRAIG R. KLEINMAN 
Attorneys for Plaintiff/Appellee Bluffdale City 
16 
At fc Ub frhk* R E 
I HEREBY CERTIFY that two true and correct copies of the foregoing APPELLEE 
? rib 
BRIEF was served \ja u ,'i rii A \ li.-, Mail, pusin^c (liquid mi liic J>^ thy of May, 
2006, to the following: 
David K. Smith 
6925 Union Park Center 
Suite 600 
Midvale, Uliih X-IIMl J 
Addendum 1 
DALE GARDINER (#1147) 
CRAIG R. KLEINMAN (#8451) 
PARRY ANDERSON & GARDINER 
60 East South Temple, #1200 
Salt Lake City, Utah 84111 
Telephone; (801)521-3434 
Attorneys for Plaintiff Bluffdale City 
IN H I E THIRD J UDICIAL DISTRICT COURT EN"' AND I OR 
SALT LAKE COUNTY, STATE OF UTAH 
BLUFFDALE CP .an Municipal 
Corporation, 
Plaintiff, 
: AMfiJNmi'iH'OMI'l MINT 
vs. • 
TAYLOR SMITH, an individual; and : Civil No. 040914276 
WALLINGFORD DEVELOPMENT, INC, : 
a I Jtah Corporation : Judge Allicrlon 
Defendants. 
Plaiiitiff Bluffdale City ("Bluffdale") for its Complaint against Defendants Taylor Smith 
("Mr. Smith"), and Wallingford Development, Inc. ("Wallingford") (hereinafter collectively, 
"Defoinhni*."* M!<M»«^  .IS follows: 
JURISDICTION AND VENUE 
1. |V ; f?MIIV i * this Court is invoked pursuant to 
Utah Code Ann., § 78-3-4(1). In its Complaint, Bluffdale seeks to recover from Defendants, 
L
 • v-''- :- L ! - >\ : . r- 3 
ue 
jointly and severally, moneys owed caused by Defendants' failure to pay for municipal water 
services delivered to Defendants by Bluffdale. 
2. Venue is proper in this court pursuant to Utah Code Ann., § 78-13-7. The 
contracts and causes of action alleged herein arose within Salt Lake County, State of Utah. 
PARTIES 
3. Bluffdale is a Utah municipal corporation located in Salt Lake County, State of 
Utah. Bluffdale provides water services for its residents, including inter alia, Defendants herein. 
4. Mr. Smith is, upon information and belief, an individual residing in Bluffdale, 
Utah. Mr. Smith received water services from Bluffdale and has refused to pay for them. 
5. Wallingford is, upon information and belief, a corporation owned and operated by 
Mr. Smith with its principal place of business in Bluffdale, Utah. Wallingford also received 
water services from Bluffdale and refused to pay for them. 
GENERAL ALLEGATIONS 
6. In approximately July, 1999, defendants asked Bluffdale for water service and 
began receiving water services from Bluffdale. 
7. Despite receipt of several notices of delinquent payment, Defendants have refused 
to pay for the water services they have received from Bluffdale. 
8. Bluffdale shut off Defendants water service on or about October 2, 2001. 
2 
9. Defendants have incurred approximately $1.0,2- * "* 'n w ater fees and late 
penalties from Bluttdalc hut luivr it. In -nl in |•.• ^  Inr flic siiine. 
Bluffdale has sent Defendants several statements which include the amount due 
plus additional interest. 
11. Mr. Smith has not paid any invoices nor the late penalty fees. 
12, Wallingford has not paid any invoices ? ; JK , 
i i . Bluffdale has made several unsuccessful attempts to collect the unpaid balance. 
As of July 6, 2004, Defendants are past due on its ucauml mill 'Bluflclitk Ill 
in :! amount of $6,837.60 plus $3,404.11 late penalty fees for a total of $10,241 " I. 
Respite Bluffdale's numerous and repeated requests lor paymcni, 
^i^ford have failed and refused to pay all past due amounts owing. 
FIRST CLAIM FOR RELIEF 
(Breach of Contract) 
id. ! •! •;' fdale realleges and incorporates the allegations in each of the above 
paragraphs as a luhy set forth herein. 
1J. defendants had a contract with Bluffdale wherein Bluffdale agreed to provide 
water service to Defendants and Defendants agreed to pa> BluI'Mulc lor (hi1 \\ titer S*M vur 
18. Bluffdale has performed its part of the contract with Defendants by providing 
water service to Defendants as agreed. 
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19. Defendants have breached their contract with Bluffdale by failing to pay Bluffdale 
for the water service. 
20. Bluffdale has been damaged by Defendants' breach of contract in an amount to be 
proven at trial, but in no event less than $10,241.71, plus applicable interest thereon. 
SECOND CLAIM FOR RELIEF 
(Promissory Estoppel) 
21. Bluffdale realleges and incorporates the allegations in each of the above 
paragraphs as if fully set forth herein. 
22. Defendants promised to pay Bluffdale for the water services. 
23. Defendants did foresee or reasonably should have foreseen that Bluffdale would 
rely upon Defendants' promise to pay for the water service when Bluffdale agreed to provide the 
water service. 
24. Bluffdale reasonably relied upon Defendants' promise to pay for the water 
services to its financial detriment. 
25. It is necessary to enforce this obligation in order to avoid injustice. 
26. Accordingly, it is necessary to invoke the doctrine of promissory estoppel to 
enforce Defendants promised but unfulfilled obligations to pay for the water service. 
27. Further, Defendants should be estopped from denying the existence of a contract 
or that they owe Bluffdale money pursuant to that contract. 
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28. Bluffdale has been damaged by in an amount to be proven at trial, but in no event 
|iv ili.in ,'|i I ' 11 " I lulu,, ,i|)|i!u Jililii minis! flinntn. 
THIRD CLAIM FOR RELIEF 
(Unjust Enrichment) 
?<) Bluffdale realleges and incorporates the allegations in each of the above 
paragraphs as if fully set forth herein. 
30. Bluffdale conferred the benefit of receiving water services upon Defendants. 
'! 1. Bluffdale provided water services to the Defendants with the understanding and 
expect j--oii II il Ddcttcl.itifs would fuy tor the same. 
32. Defendants have knowledge of receiving the benefit of the water services li om 
Bli iffi ii ile. 
31. Defendants have accepted and retained the benefit of the water services from 
liluffiUe. 
34. lo permit Defendants to retain the benefit of Bluffdale's water services without 
C O m p e i i S L i l 5 il r . • - i ' - j / ^ - . ^ . f • >
 : . O . T I t- v :- ' * it 
enrichment of Defendants at Bluffdale's expense. 
3i
 s a (ill e ct and pi oximateresi ill: :>f Defendants ' unjust enrichment at the expense 
of Bluffdale, Bluffdale has suffered damages , costs , and expenses in an amount to b e proven at 
trial, bu t in no e v e n t l e s s i.:.:.. r . : .!,.;;•..* i H r u u a n k i i ! . , *. Uck-nui ' . * - - . - J ;n 
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an amount to be proven at trial, but in no event less than $10,241.71, plus applicable interest 
thereon. 
PRAYER FOR RELIEF 
WHEREFORE, Bluffdale hereby prays for judgment against Defendants, as follows: 
1. That this Court adjudge and decree that Defendants have breached the contract for 
water services with Bluffdale as a result of receiving water services from Bluffdale without 
compensating Bluffdale for such services as alleged herein; 
2. That this Court adjudge and decree that Defendants be estopped from denying that 
a contract exists with Bluffdale for water services as alleged herein; 
3. That this Court adjudge and decree that Defendants have been unjustly enriched 
for water services received from Bluffdale without compensating Bluffdale for such services as 
alleged herein; 
4. That Bluffdale obtain judgment against Defendants for damages incurred by 
Bluffdale as a result of Defendants' unjust enrichment in an amount to be proven at trial, but in 
no event less than the principal amount of $6,837.60 plus $3,404.11 in late penalty fees for a 
total of $10,241.71; 
5. That Bluffdale be awarded its cost of suit against Defendants including reasonable 
attorneys' fees incurred by Bluffdale as a result of Defendants' unjust enrichment in an amount 
not less than $2,500.00, or such other amount as may be proven at trial or by affidavit; and 
6 
6. That Bluffdale be awarded such other and further relief as this Court may deem 
DATED this A s ' day of July, 2004. tf 
I'l.im! 
Bluffdale City 
14175 South Redwood Road 
Bluffdale, Utah 84065 
IWRKY ANIH KSON& (iARWNFR 
DALE GARDINER 
CRAIG R. KLEINMAN 
Attorneys for Plaintiff Bluffdale City 
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Addendum 2 
DAVID K. SMITH, ESQ. 
Utah State Bar No. 2993 
Suite 600 
6925 Union Park Center 
Midvale, Utah 84047 
Telephone: (801) 566-3373 
Facsimile: (801)566-8763 
Attorney for Defendant. TAYLOR SMITH, an individual; and 
WALLINGFORD DEVELOPMENT, IIN< '., 
A Utah Corporation 
0k SEP \2- 3k 
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TAYLOR SMITH, an individual; and 
WALLINGFORD DEVELOPMENT, 
INC., A Utah Corporation, 
Defendants. 
SNNWLH IOI 'MINJI'J VIM 
) Case No. 040914276 
umoralMc Judith Atherton 
i n m '• i«mw ih,-|)e<Vnil;mK' TAYLOR SMITH, an individual, and 
WALLINFORD DEVELOPMENT, INC., a Utah Corporation, and answer Plaintiffs 
Complaint •'•'• • <• -^ f<>'' 
1 
1. Plaintiffs Complaint fails to state a cause of action against these answering 
Defendant upon which relief can be granted. 
2. Plaintiff admits the allegations contained in paragraphs one, two and three of 
Plaintiffs Complaint. 
3. Defendants deny the allegations contained in paragraph four of Plaintiff s 
Complaint. 
4. Defendant denies the allegations contained in paragraph five of Plaintiff s 
Complaint. 
5. Defendants deny the allegations contained in paragraph six of Pliantiff s 
Compliant. 
6. Defendants admit the allegtaions contained in paragraphs seven, eight, nine, 
ten, eleven, twelve and thirteen of Plaintiff s Complaint. 
7. Defendants deny the allegations contained in paragraph fourteen of Plaintiffs 
Complaint. 
8. Defendant deny the allegations contained in paragraph fifteen of Plaintiff s 
Complaint. 
9. Defendants deny the allegations contained in paragraph sixteen, seventeen, 
eighteen, nineteen and twenty of Plaintiff s Complaint. 
10. Defendants deny the allegations contained in paragraphs twenty-one, twenty-
two, twenty-three, twenty-four, twenty-five, twenty-six, twenty-seven and twenty-eight 
of Plaintiff s Complaint. 
11. Defendants deny the allegations contained in paragraphs twenty-nine, thirty, 
thirty-one, thirty-two, thirty-three, thirty-four, and thirty-five of Plaintiff s Complaint. 
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12. As an affirmative defense these answering defendants allege they never had 
any oral or written agreement with the Defendant to provide water as described. 
Wherefore, Defendants pray that the Plaintiff take nothing by way of any 
of its claims for relief, for costs of court, and for such other and further relief as to the 
court appears just and reasonable. 
DATED this 3 ^ d a y of September, 2004. 
DAVID K. SMITH, ESQ. 
Attorney for Plaintiff 
6925 Union Park Center, Suite 600 
Midvale, Utah 84047 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the foregoing ANSWER 
TO COMPLAINT to Counsel for the Plaintiff, t h i s^ w clay of September, 2004, 
addressed as follows: 
DALE GARDINER 
CRAIG R. KLEINMAN 
PARRY ANDERSON & GARDINER 
60 East South Temple, Suite 1200 
Salt Lake City, Utah 84111 
DAVID K. SMITH, ESQ. 
Attorney for Defendant 
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Addendum 3 
DALE GARDINER (#1147) 
CRAIG R. KLEINMAN (#8451) 
PARRY ANDERSON & GARDINER 
60 East South Temple, #1200 
Salt Lake City, Utah 84111 
Telephone: (801) 521-3434 
Attorneys for Plaintiff Bluffdale City 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 




TAYLOR SMITH, an individual; and 
WALLEMGFORD DEVELOPMENT, INC., 
a Utah Corporation 
Defendants. 
AFFIDAVIT OF SHANE JONES 
Civil No. 040914276 
Judge Atherton 
STATE OF UTAH ) 
:ss 
COUNTY OF SALT LAKE ) 
1. Shane Jones, having first been duly sworn, deposes and states as follows: 
2. I am over the age of 21, have personal knowledge of the matters set forth herein, 
and can competently testify thereto. 
3. I am the Bluffdale City (the "City") Engineer. 
4. I have been intimately involved with the Defendants and their construction and 
operation of Heritage Industrial Park. 
5. In approximately July, 1999, Defendant Taylor Smith, on behalf of himself and 
his company, Defendant Wallingford Development (hereinafter collectively "Defendants"), 
requested water service from Bluffdale. 
6. Bluffdale agreed to provide water services to Defendants. 
7. Bluffdale expected to be paid for the water services it provided to Defendants. 
8. Defendants agreed to pay for the water services and they did not pay for the water 
services. 
9. The Declaration of Covenants for Heritage Industrial Park recorded on January 
29, 1998 state that the owner is to provide irrigation for all planting areas and landscaping 
including City parkstrips of the commercial site. See Declaration of Covenants page 28 attached 
hereto as Exhibit "A." 
10. On September 9, 1999,1 sent Defendant Taylor Smith a letter memorializing our 
agreement that he, "as the developer will be responsible to pay for the water that is used until 
each lot has its own irrigation system and the system serving the complete development can be 
abandoned." See Letter dated September 9, 1999 from Shane Jones to Taylor Smith attached 
hereto as Exhibit "B." 
2 
11. Because of this, Defendants knew that Bluffdale expected to be paid for the water 
services it provided to Defendants. 
12. Bluffdale relied upon the fact that Defendants would pay for the water services 
they received. 
DATED this 7k day of April, 2005. 
SUBSCRIBED AND SWORN TO before me this c^k day of April, 2005. 
TEDDIEK.BEUL
 M 
W¥**\*\ NOTARY PUBLIC- STATEOf UTAH 
ill I 3 » » 14X75 SOUTH R0)WpOOjtfX 
BWFTOWE UT 14065, 
HvConmbq), 09/02/2007 I 
TvJnfpirv Pnhlir. ^— * Notary Public 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing AFFIDAVIT OF 
SHANE JONES was served via U.S. First Class Mail, postage prepaid on the day of 
April, 2005 to the following: 
David K. Smith 
6925 Union Park Center 
Suite 600 





14175 SOUTH REDWOOD ROAD • BLUFFDALE, UTAH 84065 • (801)254^2200 
September 9,1999 
Mr. Taylor Smith 
Lexington Construction 
830 West 14600 South 
Bluffdale, UT 84065 
RE: STATUS OF WATER METER FOR IRRIGATION OF PARK STRIPS 
Dear Mr. Smith, 
The City has installed a water meter to measure the amount of water that is being used to 
irrigate the park strips throughout the various phases of Heritage Industrial Park. It is our 
understanding that a connection fee for this meter has not and it will not be collected but 
that you as the developer will be responsible to pay for the water that is used until each 
lot has its own irrigation system and the system serving the complete development can be 
abandoned. 
Sincerely, 
Shane C. Jo; 
BluffdaleCi Engineer/Building Official 
C:\MD\dev\h critagcinduetrialpark\watiirirrigati oumet cr 
EXHIBIT B 
»£J UUO 
but act limited to: front, side and rear yard setback area will be planted and 
landscaped according to an approved plan. 
3. Plant Material: The basic plant materials to provide overall landscape continuity are 
trees, shrubbery, groundcover and lawn. The Architectural Review Committee bas 
approved Blue Spruce and Maple trees. As a rule, all trees should be of the minimum 
six of 2 V£ u caliper for Maple trees and six (6) feet for Blue Spruce. The basic lawn 
plantings will be supplemented by appropriate trees, shrubs and groundcover. Plants 
will be arranged to highlight building entries, soften and provide scale to building 
masses and site development To ensure an adequate buffer, additional landscape 
easements (setbacks) may be required of parcels adjacent to main entries. Plant 
species prohibited by the ordinances of BIufFdale City shall not be used. 
4- Site Yard Landscaping: Typical side yard landscaping will consist of accent framing 
or screening, depending on specific circumstances. Side yard areas will consist of 
informal tree planting of approved species; and intermittent screening of at least six 
(6) feet high on other property line is required to screen any service areas. This can 
be accomplished through the use of a combination of shrubs of approved species and 
mounding. 
5. Landscaping Mounding: Where mounding or earth contouring is required, smooth 
transition with soft natural forms are desired. Trees are not to be planted directly on 
top of mounds. Bemiing or mounding is encouraged where possible. 
6. Suggested Plant Materials: To maintain continuity and a sense of order, the plant 
list will comply with the American National Standards Institutes (ANSI) 60.1 Nursejy 
Stock design as established by the American Association of Nurserymen. 
7. Landscape Maintenance: It js the responsibility of each Owner, at the Owner's 
expense, to maintain its individual Commercial Site, including, but not limited to, 
irrigation, lawn mowing, tree and shrub trimming (including replacement of dead trees 
or shrubs), fertilization and weed and insect control. 
I IRRIGATION 
It is the responsibility of the individual Owner to provide irrigation for afl planting areas, all 
Js landscaping including City parkstrips of its Commercial Site. The irrigation system will 
^ / provide 100 % coverage and will use water which will not cause rust staining on paving, 
walls and so on. 
In area adjacent to street rights-of-way, it is the responsibility of the Owner to install the 
%/ sprinkler irrigation system that provides coverage to the bade of curb for the street rigbt-of-
^j way. By doing this, a complete and uniform irrigation system is provided. An Irrigation 
Layout must be submitted to the Architectural Review Committee for approval for each 
Commercial Site as a part of the Plan Review Process. 









any easement or right-of-way dedicated to a governmental entity is inferior to the rights of 
cable television companies, Bluffdale City and all utility companies ('^ Utilities") in such 
easements or rights-of-way and that such Utilities shall have no duty to repair, replace or 
restore any irrigation system located therein. 
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DALE GARDINER (#1147) 
CRAIG R. KLEINMAN (#8451) 
PARRY ANDERSON & GARDINER 
60 East South Temple, #1200 
Salt Lake City, Utah 84111 
Telephone: (801) 521-3434 
Attorneys for Plaintiff Bluffdale City 
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR 
SALT LAKE COUNTY, STATE OF UTAH 




TAYLOR SMITH, an individual; and 
WALLINGFORD DEVELOPMENT, INC., 
a Utah Corporation 
Defendants. 
AFFIDAVIT OF BRENT BLUTH 
Civil No. 040914276 
Judge Atherton 
STATE OF UTAH ) 
:ss 
COUNTY OF SALT LAKE ) 
1. Brent Bluth, having first been duly sworn, deposes and states as follows: 
2. I am over the age of 21, have personal knowledge of the matters set forth herein, 
and can competently testify thereto. 
14. Defendants currently owe Bluffdale $11,997.05 for unpaid water services. 
15. This amount will continue to increase as interest continues to accrue. 
DATED this ^ L day of April, 2005. 
xLr?d^-
Brent Bluth 
SUBSCRIBED AND SWORN TO before me this 3L day of April, 2005. 
^ ft Corny ZnQMWTMff 
Notary Public 
JTjL-<Ar\t 4 . n \ * C S i i i __ 
3 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing AFFIDAVIT OF 
BRENT BLUTH was served via U.S. First Class Mail, postage prepaid on the 
April, 2005 to the following: 
day of 
David K. Smith 
6925 Union Park Center 
Suite 600 
Midvale, Utah 84047 
S<\ 
EXHIBIT A 
CITY OF BLUFFDALE 
14175 SOUTH REDWOOD ROAD 
BLUFFDALE, UT 84065 
(801)254-2200 
SMITH, TAYLOR 
1070 WESTFIELD RD 
ALPINE, UT 84004 
ACCOUNT3 4.1794.1 DATE: 09/25/2001 
SHUT OFF NOTICE 
Ycur Utility Account is Past Due and sen/ices are subject to SHUT OFF. Your immediate 
payment of this bill will insure continuous sen/ices. Unless Payment is made before the shut off 
date, service will be discontinued. 
SHOULD THIS SERVICE BE DISCONTINUED 
Before this service shall be continued, the account must be paid in FULL plus a $10.00 turn on 
fee. 
I he delinquent amount due is: $ 6 ,837.60 
The account balance is 2 6,837.60 
(water usage 7-1-99 t o 8-31-01) 
SHUT OFF DATE: 10/02/2001 
If for economic reasons you are unable to pay your balance in full, please contact the City Office 
before the shut off date. 
Bluffdalev.
 Q 0 0 2 » . 
Taylor Smith u u u ^ \Q \ 
Bluffdale City 
14175 South Redwood Road 
Bluffdale, Utah 84065 
254-2200 
To Taylor Smith 
Wallingford Development, Inc. 
830 W. 14600 5. 
Bluffdale, Utah 84065 
Date 8-8-00 
Relum this \)u\tloi i will i lemil lanco 
Retain this portion foi your lecords 
Water usage for Heritage Industrial Park sprinklers, 
7-1-99 to 5-1-00 ... 1129,000 gal. 
5-1-00 to 7-31-00.. 1922,000 gal. 
Amount Due: $3661.20 











1417 5 South Redwood Road 
Bluffdale, Ulah 84065 
254-2200 
To Taylor Smith o a ( e 5-11-01 
1070 Weslfield Rd. 
Alpine, Utah 84004 
Return this poi hoi»will i rerniltance 
Relom this poi lioi) for your lecords 
Water usage for Heritage Industrial Park sprinklers... 
7-1-99 to 5-10-01... 
3749,000 gal. usage... 
Amount Due: $4,498.80 
Q T O D 
° 31 











14175 South Redwood Road 
Bluffdale, Utah 84065 
254-2200 
To Taylor Smith Date 6-21-01 
1070 Westfield Rd. 
Alpine,,Utah 84004 
Return litispoilioit willi remittance 
Itelalri this poi Hon (or your records. 
Water usage for Heritage Industrial Park sprinklers. 
7-1-99 to 5-10-01... 
3749,000 g a l . usage . . . 
Amount Due: $4,498.80 
PAST DUE? 










14175 South Redwood Road 
Bluffdale, Utah 84065 
254-2200 
To Taylor Smith Date 8-7-01 
1070 Westfield Rd. 
Alpine, Utah 84004 
ftelut 11 Ihis pot lion with remittal ice. 
Reluit i Ihis pot lion for yout tecords. 
Water usage for Heritage Industrial Park sprinklers. 
7-1-99 to 8-1-01... 
5042,000 gal. usage... 
Amount Due: $6050.40 
\ ACCOUNTS : 4.179-1. METER#J 7O0SBS78 
NAME: Heritage Industrial Park Sprinklers 
STREET: 
JCITY, STATE: Bluffdale, Utah 
7-1-99 
LAST METER READING: 00OO0OO 
DATE READER READING «f.REMARKS 
NOV 1 1 9 
.<r-i-<*> 
























Taylor Smith 0008 
ta 
Bluff o^e City 
14175 South Redwood Road 
Bluffdale, Utah 84065 
254-2200 
To Taylor Smith Date 8-8-00 
Wallingford Development, Inc. 
830 W. 14600 S. 
Bluffdale, Utah 84065 
Return this portion with remittance 
Retain this portion for your records 
Water usage for Heritage Industrial Park sprinklers. 
7-1-99 to 5-1-00 ... 1129,000 gal. 
5-1-00 to 7-31-00.. 1922,000 gal. 






 n n < m 
Taylor Smith U U 1 U It 
Bluffdu.jCity 
14175 South Redwood Road 
Bluffdale, Utah 84065 
254-2200 
To Taylor Smith Date 5-11-01 
1070 Westfield Rd. 
Alpine, Utah 84004 
Return this portion with remittance 
Retain this portion (or your records 
Water usage for Heritage Industrial Park sprinklers... 
7-1-99 to 5-10-01... 
3749,000 gal. usage... 
Amount Due: $4,498.80 
Bluffdale v
 n n - H 
Taylor Smith u u ' ' tri 
Bluffdb.^ City 
14175 South Redwood Road 
Bluffdale, Utah 64065 
254-2200 
To Taylor Smith Date 6-21-01 
1070 Westfield Rd. 
Alpine, Utah 84004 
Return this portion with remittance 
Retain this portion tor your records 
Water usage for Heritage Industrial Park sprinklers.. 
7-1-99 to 5-10-01... 
3749,000 o- i . usage. . . 
Amount Due: $4 , - ' : ...80 
PAST DUE! 
WE WOULD APPRECIATE YOUR 
PAYMENT TODAY1 
Bluffdale v. 
i II 1 1 'j Taylor Smith 0 0 2
CITY OF BLUFFDALE 
14175 SOUTH REDWOOD ROAD 
BLUFFDALE, UT 84065 
(801)254-2200 
SMITH, TAYLOR 
1070 WESTFIELD RD 
ALPINE, UT 84004 
ACCOUNT M 4.1794.1 DATE: 09/25/2001 
SHUT OFF NOTICE 
Your Utility Account is Past Due and services are subject to SHUT OFF. Your immediate 
payment of this bill will insure continuous services. Unless Payment is made before the shut off 
date, service will be discontinued. 
SHOULD THIS SERVICE BE DISCONTINUED 
Before this service shall be continued, the account must be paid in FULL plus a $10.00 turn on 
fee. 
The delinquent amount due is: $ 6,837.60 
The account balance is $ 6,837.60 
(water usage 7-1-99 t o 8-31-01) 
SHUT OFF DATE: 10/02/2001 
If for economic reasons you are unable to pay your balance in full, please contact the City Office 
before the shut off date. 
Bluffdalev.
 QQU 
Taylor Smith U U I ^ 
Addendum 5 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
BLUFFDALE CITY, a Utah : MEMORANDUM DECISION AND ORDER 
Municipal Corporation, 
: CASE NO. 040914276 
Plaintiff, 
vs. 
TAYLOR SMITH, an individual; and 
WALLINGFORD DEVELOPMENT, INC., a : 
Utah Corporation, 
Defendants. 
This matter is before the Court on plaintiff's Motion for Summary 
Judgment, filed with this Court, with its supporting Memorandum, on May 
2, 2005. Defendant filed his Reply on May 20, 2005, and plaintiff its 
Reply Memorandum on May 30, 2005. 
In its Reply Memorandum, plaintiff argues that Summary Judgment 
should be granted based on the failure of defendant to follow the rules 
prescribed in Rule 7, Utah Rules of Civil Procedure. Specifically, Rule 
7(c)(3)(A) states that, xx [e] ach fact set forth in the moving party's 
memorandum is deemed admitted for the purpose of summary judgment unless 
controverted by the responding party." Furthermore, Rule 7(c)(3)(B) 
requires that: 
[a] memorandum opposing a motion for summary judgment shall 
contain a verbatim restatement of each of the moving party's 
facts that is controverted, and may contain a separate 
statement of additional facts in dispute. For each of the 
moving party's facts that is controverted, the opposing party 
BLUFFDALE CITY 
V. SMITH PAGE 2 MEMORANDUM DECISION 
shall provide an explanation of the grounds for any dispute, 
supported by. . . any additional facts set forth in the opposing 
memorandum, each fact shall be separately stated and numbered 
and supported by citation to supporting materials, such as 
affidavits or discovery materials. 
Defendant has failed to comply with these Rule 7 directives. Therefore, 
plaintiff's arguments stand unopposed, and as such are accepted by the 
Court. 
Therefore, plaintiff's Motion for Summary Judgment is granted. 
Dated this fyb day of Septe 
BLUFFDALE CITY 
V. SMITH PAGE 3 MEMORANDUM DECISION 
MAILING CERTIFICATE 
I hereby certify that I mailed a true and correct copy of the 
foregoing Memorandum Decision, to the following, this. _day of 
September, 2005: 
Dale Gardiner 
Craig R. Kleinman 
Attorneys for Plaintiff 
60 E. South Temple, Suite 1200 
Salt Lake City, Utah 84111 
David K. Smith 
Attorney for Defendant 
6925 Union Park Center, Suite 600 
Midvale, Utah 84047 
>«V 
